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377k nurses, 156k assoc staff, 150k doctors,37k managers

The NHS in 2014/15

1 million patients every 36h

16 million admitted to hospital

10 million had operations

22 million went to A&E

negligence claims made in ≈ 0.05% of NHS activity
serious incidents reported in ≈ 0.5% of NHS activity

adverse event serious incident (SI) critical incident
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Does our current system of medical litigation:
•  adequately compensate victims of medical error 
•  help or hinder improvements in safety 
•  or are there better ways?

Is the NHS
•  capable of learning from adverse events 
•  spreading that learning for prevention 
•  able to sustain safe practice?
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Oops
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compensation…. it wasn’t your fault

investigation…… what really happened

learning…………. it mustn’t happen again, anywhere

support………….  for everyone involved
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Duties

The duty of CARE

The duty of CANDOUR
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The Duty of Candour

long-standing ethical duty of doctors 

after the Francis Report (2013)  
a legal obligation for doctors AND organisations  
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Why?
what was wrong at mid-Staffordshire

• a repressive, opaque leadership culture and a lack of transparency throughout the 
organisation

• a failure to respond to outside pressure

• marginalisation of clinical staff and those who raised issues or complained

• dominance of finance over quality and safety

• poor safety monitoring and failure to deal with early warning signs

• tendency to blame the ‘shop-floor’ workers, despite them raising issues

Sadler BL, Stewart K. Leading in a Crisis: the power of transparency. London, 2015
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“Whilst there had been a perception that 
the hospital’s staff had been silent, 

it transpired that 
the organisation had been deaf”

Vincent C, Burnett S, Carthey J. The measuring and monitoring of safety. London, 2013.
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empathy, explanation and an 
apology may not be enough
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Serious Incidents 
• Acts or Omissions occurring under NHS care that result in:

• unexpected or avoidable death (including suicide and homicide) 

• unexpected or avoidable injury causing severe harm

• actual or alleged abuse (sexual, physical or psychological) 

• A Never Event

• An incident that threatens continuity of service provision
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Part Two: Underpinning Principles 
 

1. Seven Key Principles 
 
This Framework endorses the application of 7 key principles in the management of all 
serious incidents: 

 
 
Figure 1: Principles of Serious Incident Management 
 
Key Principle Supporting Information 
Open and 
Transparent 

The needs of those affected should be the primary concern of those involved 
in the response to and the investigation of serious incidents.  
The principles of openness and honesty as outlined in the NHS Being Open 
guidance and the NHS contractual Duty of Candour27 must be applied in 
discussions with those involved. This includes staff and patients, victims and 
perpetrators, and their families and carers.  

                                            
27 The Department of Health has introduced regulations for the Duty of Candour. It requires providers to notify 
anyone who has been subject (or someone lawfully acting on their behalf, such as families and carers) to a 
‘notifiable incident’ i.e. incident involving moderate or severe harm or death. This notification must include an 
appropriate apology and information relating to the incident. Failure to do so may lead to regulatory action. 
Further information is available from 
http://www.cqc.org.uk/sites/default/files/20141120_doc_fppf_final_nhs_provider_guidance_v1-0.pdf  

Prinicples of 
Serious 
Incident 

Management 

Open and 
transparent 

Collaborative 

Proportionate 

Systems 
based 

Timely and 
responsive 

Objective 

Preventative 

@ProfMJElliott martin.elliott@gosh.nhs.uk 



OFFICIAL 

31 
 

Part Three: The Serious Incident Management Process 
 

1. Overview of the Serious Incident Management Process 
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Submit final report and action plan 

Commissioner (with relevant stakeholders) undertakes a review of 
the final report and action plan and ensures it meets requirements 

for a robust investigation (see appendix 8). Feedback given to 
provider (*calendar days) 
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Basic Steps of Root Cause Analysis

The 5 Why’s Fishbone Analyses

http://www.nrls.npsa.nhs.uk/resources/collections/root- cause-analysis/ . 
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Patient discharge 
planning included 
prophylaxis 

   

Patient information/ 
discharge advice 
provided 

   

Patients GP advised 
of VTE prophylaxis 
(mechanical or 
pharmacological) at 
time of discharge 

   

 

Why it happened: scrutinising problems 
Each identified problem should be scrutinised individually to establish what factors have 
contributed to that problem. There are several frameworks available to aid this. The NPSA 
Root Cause Analysis toolkit suggests the fishbone tool as shown in Figure 2. 
Figure 2. Fishbone tool 

 
 

Each part (or factor) of the fishbone prompts a series of questions (components) about the 
event. Table 2 is a list of factors with their associated components for consideration when 
applying the Fishbone tool specifically to a VTE Root Cause Analysis. 
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60 
Days
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anxiety
fear

blame
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blame culture
a culture that 

names, shames and blames 
those who make errors
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The Media  
Seek to Blame
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Who’s to blame for this?



Reason’s Swiss Cheese Theory 
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BMA
Blame Must be Allocated

the surgical trainee
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Feel free to celebrate 
Boss’s Day by blaming 

me for one of your 
many mistakes today
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MDT
Blame makes people in meetings 

insecure
nervous of contributing

over-cautious

Blame can lead to 

fear
defensive medicine

resistance to reporting errors
harm to patients
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“The single greatest impediment 
to error prevention in the medical 
industry is that we punish people 

for making mistakes”

Professor Lucian Leape  
Testimony to US Congress 2009
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Victims
1st            
2nd
3rd

the patient            
the error maker            

the institution            

initial numbness 
detachment 
de-personalisation 
confusion 
anxiety 
grief 
depression 
withdrawal 
agitation 
flashbacks 
shame 
guilt 
anger 
self-doubt 
PTSD
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Experiences of adverse events in secondary care

© Royal College of Physicians 2014. All rights reserved. 587

proportion reported very strong feelings of distress (111; 7.6%) 
and/or anxiety (64; 4.4%). Although negative feelings were 
unsurprisingly common, respondents were particularly anxious 
about making errors in the future, and many reported a desire 
to improve their practice and prevent the recurrence of events 
as a result (Table 3).

Sources of support

1,313 participants responded to items regarding the sources of 
support they had used in the past or would like to be available 
to them after an adverse event; 76 of these (5.5%) reported 
having a formal mentor. 1,142 (87%) indicated that they would 
contact a mentor about an adverse event if they had one. Across 
each age bracket, over 60% of respondents indicated they 
would contact a mentor about an adverse event if they had 
one. The opportunity to contact a mentor was valued the most 
amongst those with the longest times in practice; 66.1% of 
those with over 10 years in practice and 73.7% of those retired. 
Respondents also reported that they would speak to peers 
(1,116; 85%), family or friends (869; 66.2%), senior colleagues 
(775; 59%), or colleagues from another health profession (399; 
30.4%). 1,164 of 1,388 (83.9%) indicated they had supported a 
colleague who was affected by an adverse event or near miss. 
Most (1,172; 66.8%) did not think that healthcare organisations 
adequately supported doctors in dealing with the stress 
associated with an adverse event. 

Incident reporting

Most respondents (1,141 of 1,433; 79.6%) had formally reported 
an adverse event or near miss using NHS incident-reporting 
systems; 512 (44.9%) of these were dissatisfi ed with the way that 
their report had been dealt with. 364 of 1,463 (25%) reported 
that they had been involved in a patient safety incident that 

they hadn’t reported, even though they knew they should have 
done so. Free-text responses revealed beliefs that nothing would 
improve as a result of making an incident report, that the 
reporting of errors was an onerous process, and that punitive 
action was feared. Responses to single items regarding the 
outcomes experienced as a result of reporting an incident are 
shown in Table 4.

1,259 of 1,452 respondents (86.7%) had disclosed an adverse 
event or near miss to a patient and/or their family, and most of 
these (1,120; 89%) felt satisfi ed with the way in which they had 
conducted the disclosure.

Brief PTSD screening measure 

466 respondents (31.9% female) completed the optional survey 
items on PTSD symptoms. Of these, 119 (25.5%) reported 
symptoms that would be consistent with PTSD. These were 
broadly representative of the sample in terms of gender, age and 
time in practice. 49 of these (41.2%) said they had not reported 
an incident that should have been reported. 

Discussion

This is the fi rst large-scale UK survey describing the 
experiences of physicians in relation to adverse patient 
events. Not surprisingly, most had personally experienced 
involvement in at least one adverse event and the majority 
reported being affected either personally or professionally by 
this.19–21 Repercussions for doctors’ professional lives were 
common, including a loss of confi dence in their professional 
ability, reduced job satisfaction and damaged relationships 
with colleagues. These feelings, coupled with disrupted sleep 
(reported by over half of the respondents), stress and anxiety 
could have a direct detrimental effect on patient safety, and 
might also threaten the development of a strong organisational 
safety culture in the longer term.32 A small number of 
respondents reported PTSD symptoms.43 The personal and 
professional disruption reported refl ects the experiences 
of trainee doctors and of nurses. Most of our sample were 
consultant-level physicians and these data suggest that this 
group have no greater protection from or resilience to such 
events than more junior colleagues.27–30,35 Whilst negative 
feelings arising after an adverse event were common, 80% of 

Table 3. Personal and professional outcomes of an 
adverse event or a near miss (n=1,463).

Outcome % n

Lower confidence in ability as a doctor 63.2 886

Difficulty sleeping 59.9 840

Reduced job satisfaction 48.5 681

Affected relationships with colleagues 25.5 358

Damaged professional reputation 20.1 282

Other personal or professional outcomes 15.8 221

Anxious about potential for future errors 81.5 1,192

Generally distressed (eg depressed, upset or 
angry)

73.6 1,077

Generally anxious (eg nervous, panicky or tense) 68.0 995

Negative towards yourself (eg shame, guilt or 
feeling incompetent)

27.3 399

More confident in your abilities (eg feeling 
effective, efficient or competent)

7.5 110

Determined to improve (eg feeling determined, 
resourceful or strong)

80.6 1,179

Table 4. Outcomes of reporting an adverse event or 
near miss (n=1,141).

Outcome % n

Empathy from colleagues 42.7 612

Local improvements 21.0 301

Systems changes 19.3 277

Useful feedback 14.0 201

Learning activities 8.4 120

Closer supervision 2.9 42

Disciplinary action 2.1 30

Given more training 2.0 29

Responsibilities removed 1.5 21
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We carried out a cross-sectional online survey of fellows 
and members of the Royal College of Physicians to establish 
physicians’ experiences of adverse patient safety events 
and near misses, and the professional and personal impact 
of these. 1,755 physicians answered at least one question; 
1,334 answered every relevant question. Of 1,463 doctors 
whose patients had an adverse event or near miss, 1,119 (76%) 
believed this had affected them personally or professionally. 
1,077 (74%) reported stress, 995 (68%) anxiety, 840 (60%) sleep 
disturbance and 886 (63%) lower professional confi dence. 1,192 
(81%) became anxious about the potential for future errors. Of 
1,141 who had used NHS incident reporting systems, only 315 
(28%) were satisfi ed with this process. 201 (14%) received useful 
feedback, 201 (19%) saw local improvements and 277 (19%) 
saw system changes. 364 (25%) did not report an incident that 
they should have. Adverse safety events affect physicians, but 
few formal sources of support are available. Most doctors use 
incident-reporting systems, but many describe a lack of useful 
feedback, systems change or local improvement.
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Introduction

In the wake of recent high-profi le quality failures, the 
safety of NHS patients is of widespread concern.1,2 Despite 
signifi cant investment in incident-reporting systems, as well as 
professional and regulatory requirements to support their use, 
rates of adverse event reporting are low, particularly amongst 
doctors.3–10 Many clinicians are also reluctant to disclose details 
of adverse events (see Box 1) to patients and their families.11,12 

Multiple factors are thought to contribute to this, including 
the psychological effects on clinicians of involvement in adverse 
patient safety events, a fear by them that their organisation 
will take a punitive approach to any investigation, and a lack 
of confi dence that systems will change as a result of reporting. 

A
BS

TR
A

C
T

Negative experience of previous incident investigations may 
reinforce these concerns.13–18 

There is a growing body of evidence to suggest that clinicians 
who directly or indirectly contribute to the occurrence of an 
adverse event can experience psychological effects that disrupt 
their professional and personal lives, as well as their ability to 
deliver high-quality, safe care.18–23 Anxiety, depression, sleep 
disturbance, fear and worry are consistently reported by those 
involved in adverse events, as are shame, guilt, loss of self-
confi dence, and feelings of incompetence and worthlessness.23–29 
The severity of these effects is related to the degree of harm to the 
patient and the clinician’s experience of the investigation process; 
they are more pronounced with more serious incidents.30,31 

These effects have adverse consequences for patients, for 
clinicians and for the wider NHS. Patient safety is at risk in the 
immediate aftermath of an incident, when a clinician’s ability 
to manage other patients may be impaired.26 In days and weeks 
following an incident, stress, anxiety and sleep disturbance may 
affect clinical decision making, job performance and colleague 
relationships. In the longer term, safety culture and the ability 
to learn from adverse events is threatened if clinicians are 
reluctant to report incidents and transparency is supressed.26 
In extreme cases, clinicians may consider changing career or 
leaving the profession.26,32

Most reports of this phenomenon are from the United States, 
where several programmes have been established to support 
clinicians who are affected.26,27,32–34 In this paper, we report the 
fi rst UK-wide survey of physicians’ experiences of adverse events 
and near misses, and their perceptions of the organisational 
mechanisms for supporting staff in these circumstances. Until 
now we have had no knowledge of doctors’ experiences or 
needs in the NHS context, and therefore no information on 
how to address them. Assumptions are drawn from data in 
other locations. UK studies published to date are small-scale, 
conducted at either one or two NHS Trusts, and/or have not 
included a sample of doctors.35–38 This survey of physicians 

Box 1. Definition of an adverse event and a near miss.

An adverse event describes ‘an injury related to medical 
management, in contrast to complications of disease’, whereas a 
‘near miss’ describes a ‘serious error or mishap that has the 
potential to cause an adverse event but fails to do so because of 
chance or because it is intercepted’.38 
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The NHS is extremely Complex
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Reporting & Action
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“That could never happen here!”
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Investigate ✔

Report ✔

Recommend ✔

Act ?

Compensate?
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 Moind's Fourth Postulate 

The degree of certainty 
in one's level of competence 

is 
inversely proportional 

to the actual level. 
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In the NHS in England the only way you can 
get compensation is to take legal action by 

making a claim of medical negligence

Kennedy I, Grubb A. Medical Negligence. In: Kennedy I, Grubb A, eds. Medical Law. London: Butterworths, 2000:273-574.

@ProfMJElliott martin.elliott@gosh.nhs.uk 



Tort 
• a wrong must be done by someone to someone else

• civil rather than criminal proceedings

• not enforced by police

• one party must sue another

• trials held before a judge, not a jury
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Motivations for Medico-Legal Action
• RESTORATION, including financial compensation or other 

intervention’s make the patient whole again’ 

• CORRECTION, such as system change or competence review to 
protect future patients 

• COMMUNICATION, which may include an explanation, expression 
of responsibility or apology 

• SANCTION, including professional discipline or some other form of 
punitive action

Bismark M, Dauer E. Motivations for Medico-Legal Action - Lessons from New Zealand. J Legal Med 2006;27:55.
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negligent  
act

disease 
state

£££ 000

unfairness
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NHS Litigation Authority
(NHSLA)

since 1990 has taken over responsibility for negligence 
attributable to its medical and dental staff in hospital and 

community services

NOT GPs, or those in private practice
it does not cover referrals to GMC etc or criminal proceedings
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Negligence
for negligence to be proven, the following must exist:

• a duty of care

• a breach of that duty

• that breach causing material harm

• the harm must not be remote (in time) from the breach of duty

Kennedy I, Grubb A. Medical Negligence. In: Kennedy I, Grubb A, eds. Medical Law. London: Butterworths, 2000:273-574.
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Breach of Duty

diseased 
kidney

healthy 
kidney

the judge’s ability to determine if a breach has occurred 
will depend on the views of expert witnesses 

brain damage  
after 

heart surgery
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The Bolam Test
Bolam v Friern Hospital Management Committee: 1957, 1 WLR 582, 587

If a doctor reaches the standard of 
a responsible body of medical opinion, 

he is not negligent

The Bolitho Case
Bolitho v City and Hackney Health Authority: 1997, 4 All ER 771

The judge should be able to choose between two 
bodies of expert opinion, and to reject an opinion 

which was ‘logically indefensible”
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the evidence
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    Aoccdrnig to a rseearch at Cmabrigde Uinervtisy, it 

deosn't mttaer in waht oredr the ltteers in a wrod are, 

the olny iprmoatnt tihng is taht the frist and lsat ltteer 

be at the rghit pclae. The rset can be a toatl mses and 

you can sitll raed it wouthit porbelm. Tihs is bcuseae 

the huamn mnid deos not raed ervey lteter by istlef, but 

the wrod as a wlohe. 

intuitive - pattern recognition
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intuitive - pattern recognition

12 13 14

A 13 C
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Copying, on an industrial scale
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Electronic 
Medical 
Record

the  
lost  

narrative
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is what we see correct?
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Target Fixation

TUMOUR
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a lawyer  
analyses risk & decisions   

at leisure

a clinician 
takes  risk & makes decisions (many) 

under pressure
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Congenit Heart Dis. 2010 ; 5(4): 339–342. 

Deciding without Data

Jeffrey R. Darst, MD1,*, Jane W. Newburger, MD, MPH1, Stephen Resch, PhD2, Rahul H. 
Rathod, MD1, and James E. Lock, MD1

1 Department of Cardiology, Children's Hospital Boston and Department of Pediatrics, Harvard 
Medical School, Boston, Mass, USA
2 Department of Health Policy and Management, Harvard School of Public Health, Boston, Mass, 
USA

Abstract
Introduction—Physician decisions drive most of the increases in health care expenditures, yet 
virtually no published literature has sought to understand the types of evidence used by physicians 
as they make decisions in real time.

Methods—Ten pediatric cardiologists recorded every clinically significant decision made during 
procedures, test interpretation, or delivery of inpatient and outpatient care during 5 full days and 5 
half days of care delivery. The basis for each decision was assigned to one of 10 predetermined 
categories, ranging from arbitrary and anecdotal, to various qualities of published studies, to 
parental preference and avoiding a lawsuit.

Results—During the 7.5 days, 1188 decisions (158/day) were made. Almost 80% of decisions 
were deemed by the physicians to have no basis in any prior published data and fewer than 3% of 
decisions were based on a study specific to the question at hand.

Conclusions—In this pilot study, physicians were unable to cite a formal evidence source for 
most of their real-time clinical decision making, including those that consumed medical resources. 
Novel approaches to building an evidence base produced from real-time clinical decisions may be 
essential for health care reform based on data.

Introduction
Every day, physicians make real-time decisions to order tests, medications, procedures, 
hospital admissions, and clinic visits. These decisions fuel the large majority of US health 
care expenditures, contributing to utilization of unnecessary tests and ineffective treatments. 
They can also be integral to learning and medical innovation, especially in treatment of 
unusual diseases with limited treatment options. Yet virtually no published literature has 
sought to understand the types of evidence used by physicians in their real-time clinical 
decision making. In this pilot study, we explored two questions: how many clinically 

Jeffrey R. Darst, MD, Department of Cardiology Children's Hospital Boston and Department of Pediatrics, Harvard Medical School, 
Boston, MA, USA. Tel: (+1) 720-777-1949; Fax: (+1) 720-777-7372; jeffrey.darst@cardio.chboston.org. 
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Copyright/License ► Request permission to reuse

Table 1

Decision Definitions

1. Arbitrary/instinct: Multiple options are present, but one is chosen without a clear cut 
 reason in mind; decision not attributable to the 9 categories below.

2. Avoid a lawsuit: Done without definable value to the patient; for documentation only.

3. Experience/anecdote: Based on a memory of one or more cases; if specific cases 
 cannot be recalled, the decision may be arbitrary.

4. Trained to do it: Taught by a more senior or experienced colleague.

5. First principles: Things we know to be true, physiologybased.

6. Limited study: Case reports, small series.

7. General studies: Can be related to the question at hand.

8. Specific studies: Expressly addresses the question at hand.

9. For research: Anything done primarily out of curiosity or to learn something about the 
 patient or the disease.

10. Parental preference: An otherwise arbitrary decision that is swayed by parent input.

The basis of 
doctors’ decisions
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Published in final edited form as:

Congenit Heart Dis. 2010 JulAug; 5(4): 339–342.
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Table 2

Basis of Decisions

  n = 1188

Number of Decisions % of Total

Experience/anecdote 441 37.1%

Arbitrary/Instinct 175 14.7%

Trained to do it 173 14.6%

General study 146 12.3%

First principles 146 12.3%

Limited study 61 5.1%

Specific study 34 2.9%

Parental preference 6 0.5%

For research 4 0.3%

Avoid a lawsuit 2 0.2%

Rounded to the nearest whole integer

*

*
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nobody jumps higher  
by lowering the barPICS
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The Retrospectoscope

Decision Making

?
?
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“What evidence  
do I have for this?”

Sokol DK BMJ 2013;347

“Judges are the most pragmatic of ethicists, combining 
law and ethics to arrive at a concrete answer. They cannot 

sit on the fence.   

There is much about practical decision making that 
doctors and ethicists can learn from them.”

The Wisdom of the Law

@ProfMJElliott martin.elliott@gosh.nhs.uk 



COSTS
The NHSLA is supposed 

“to minimise the overall costs of clinical negligence…to the NHS, and 
thus maximise the resources available for patient care, by defending 

unjustified actions robustly and settling actions efficiently”

@ProfMJElliott martin.elliott@gosh.nhs.uk 



377k nurses, 156k assoc staff, 150k doctors,37k managers

The NHS in 2014/15

1 million patients every 36h

16 million admitted to hospital

10 million had operations

22 million went to A&E

negligence claims made in ≈ 0.05% of NHS activity

 Figure 4: Disproportionate Claimant Legal Costs 
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Claimant costs for lower value claims are disproportionate and excessive. For claims where 

compensation is less than £10,000, claimant lawyers recover almost three times more in costs on 

average. This disproportion has increased from 2013/14 to 2014/15 at every level of damages, but in 

particular, at the lower end. Defence lawyers work to fixed costs arrangements, with significantly 

lower costs than Claimant lawyers at every value range. 

 Figure 5: Average Claimants legal costs as % of the total claim value (where damages are 
below £100,000) 

05/0604/05 06/07 07/08 08/09 09/10 10/11 11/12 12/13 13/14 14/15 

Closure year 

C
la

im
an

t 
co

st
s 

as
 a

 %
 o

f 
to

ta
l c

la
im

 

0% 

10% 

20% 

30% 

40% 

50% 

60% 

32.30% 
35.19% 

36.78% 
38.14% 

40.88% 
43.17% 

44.37% 44.67% 
47.95% 

50.34% 
51.88% 

10 

Welcome

NHS Litigation Authority  
Report and Accounts 2014/15

W
el

co
m

e
O

pe
ra

ti
on

s
St

ra
te

gi
c 

an
d 

D
ir

ec
to

r’s
 R

ep
or

t
Re

po
rt

 a
nd

 A
cc

ou
nt

s

@ProfMJElliott martin.elliott@gosh.nhs.uk 



Figure 10 excludes £97.5m of expenditure incurred on 
claims which transferred to the Department of Health on 
1 April 2013 as a result of the restructure of the NHS.

Figure 14 excludes £9.4m of expenditure incurred on 
non-clinical claims which transferred to the Department of 
Health on 1 April 2013 as a result of the restructure of the 
NHS.

Centered

Figure 13 excludes reductions in settlement values negotiated by the 
NHS LA and claims for costs under £50,000 negotiated in-house or 
by panel solicitors. Claims can occasionally ‘re open’ as a result of 
new information and as such this data can vary over time. This is the 
position as at 31st March 2015.

Figure 17 excludes reductions in settlement values negotiated by the 
NHS LA and claims for costs under £50,000 negotiated in-house or by 
panel solicitors.
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 The year in summary 
 

 

Figure 10: Expenditure on clinical 
claims 
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Figure 10 excludes £97.5m of expenditure incurred on claims which 
transferred to the Department of Health on 1 April 2013 as a result 
of the restructure of the NHS. 

 Figure 11: Clinical negligence 
expenditure including interim 
payments 2014/15 

£291,909,829 
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(66%) 
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legal costs 

Damages 
paid to 
claimants 

Defence 
legal costs 

£103,232,994 
(9%) 

Total: £1,169,586,958 

 Figure 12: Clinical negligence 
expenditure including interim payments 
in 2013/14 
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 Figure 13: Damages and costs saved 
in clinical negligence claims resolved 
in 2014/15 

Successfully 

Figure 13 excludes reductions in settlement values negotiated by 
the NHS LA and claims for costs under £50,000 negotiated in-house 
or by panel solicitors. Claims can occasionally ‘re open’ as a result of 
new information and as such this data can vary over time. This is 
the position as at 31st March 2015. 
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 Figure 14: Expenditure on non-clinical 
claims 
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Figure 14 excludes £9.4m of expenditure incurred on non-clinical 
claims which transferred to the Department of Health on 1 April 
2013 as a result of the restructure of the NHS. 

 Figure 15: Non-clinical negligence 
expenditure 2014/15 including interim 
payments 
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 Figure 16: Non-Clinical expenditure 
2013/14 including interim payments 
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 Figure 17: Damages and costs saved in 
non-clinical claims resolved in 2014/15 
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Figure 17 excludes reductions in settlement values negotiated by 
the NHS LA and claims for costs under £50,000 negotiated in-house 
or by panel solicitors. Claims can occasionally ‘re open’ as a result of 
new information and as such this data can vary over time. This is 
the position as at 31st March 2015. 
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Claimant costs for lower value claims are disproportionate and excessive. For claims where 

compensation is less than £10,000, claimant lawyers recover almost three times more in costs on 

average. This disproportion has increased from 2013/14 to 2014/15 at every level of damages, but in 

particular, at the lower end. Defence lawyers work to fixed costs arrangements, with significantly 

lower costs than Claimant lawyers at every value range. 

 Figure 5: Average Claimants legal costs as % of the total claim value (where damages are 
below £100,000) 
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£28.6 billion

25% 
NHS England Commissioning Budget

NHSLA Annual Report 2014-15
NHS England Annual Report 2014-15

Amount Set Aside for Claims by NHSLA 2014/15

10%



Legal Costs 
in 2014/15 

were £300m
excluding costs met by claimants themselves or the Legal Services Commission 

 Figure 4: Disproportionate Claimant Legal Costs 
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Claimant costs for lower value claims are disproportionate and excessive. For claims where 

compensation is less than £10,000, claimant lawyers recover almost three times more in costs on 

average. This disproportion has increased from 2013/14 to 2014/15 at every level of damages, but in 

particular, at the lower end. Defence lawyers work to fixed costs arrangements, with significantly 

lower costs than Claimant lawyers at every value range. 
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Trusts pay ‘contributions’ 
to the 

Clinical Negligence Scheme for Trusts (CNST), 
part of the NHSLA

Total to be Collected in CNST scheme 
for 16/17 is £1,659m 

a 17% increase on 15/16
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09/10 10/11 11/12 12/13 13/14 14/15 15/16 16/17

y = 1.0555e0.2039x

R² = 0.9443

Annual Clinical Negligence Cover Premiums at GOSH

CNST contribution calculated as weighted avg of 3 elements: 
risk based related to staffing and activity levels; previous 5y claims 

experience; known outstanding claims
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Professional Indemnity Schemes

The NHSLA does not cover GPs, or 
those in private practice.

Nor does it cover referrals to GMC etc 
or criminal proceedings.



Professional Indemnity 
is Expensive

£10s of thousands per year out of take home pay
in 30 years as a paediatric cardiac surgeon 

I have paid >£500,000
I have yet to need it
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14% of doctors appearing 
before the GMC do not have indemnity cover

personal communication, Prof Terence Stephenson
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Legal Costs for the Claimant are High

50% of claim value for claims <£100,000

legal aid is no longer available for medical negligence cases

‘no-win, no-fee’
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The life-long costs of harm 
can be enormous
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Dye Glue

Glue Dye
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severe brain damage
life-long, 24/7 care
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Cost to NHSLA will be 
£24,000,000

the case took four years
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the operator
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    “I was greatly impressed with the rigor with 



2003, Liam Donaldson, CMO
Making Amends, proposals to reform clinical negligence in the NHS

complex
unfair
slow

costly
unsatisfactory for families

encouraging defensiveness and secrecy

“an asymmetric system damaging the doctors and hospitals with out significantly benefitting the patient/victim”
Keren-Paz, Medical Law Review;2010;18(3);363
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Making Amends
• Donaldson proposed a fast-track negligence system 

• dealing with compensation, but also correction and communication 

• developed into the NHS Redress Act of 2006

• compensation, explanation, apology & report of action 

• but, waiver of the right to sue 

• consensual, not judicial, process during which legal rights 
suspended

@ProfMJElliott martin.elliott@gosh.nhs.uk 



Making Amends
• secondary legislation not passed 

• no political will to introduce it 

• left with the ‘asymmetric system’ 

• and a system of litigation which encourages physicians and 
institutions “to cloak themselves in confidentiality, forgoing opportunities 
to learn from problems that lawsuits can sometimes help to illuminate”

Studdert DM, Brennan TA. No-Fault Compensation for Medical Injuries: The prospect for error prevention. JAMA 2001;286:217-23.
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No-Fault Compensation
no need to prove negligence to be eligible for compensation

• all schemes have eligibility & threshold criteria

• limitations on extent of cover, & caps on compensation

• lower compensation levels than tort-based systems

• access to courts usually restricted

• comprehensive social welfare/insurance system in place
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New Zealand
Trust in the System

for levy payers           60%
for clients                   76%
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Why not here in England?
the size of the population, and its growth rate

the cost of establishment, and size of, the necessary fund

current political drive to reduce size of welfare state

lack of belief that ‘no-fault’ will influence behaviour
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If the current system too costly and 
disliked, & no-fault schemes are 

unaffordable, what else can we do?
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Cap Fees and Compensation 
• has worked in California (Medical Injury Compensation Reform Act 

(MICRA) 

• reduced lawyers ‘billable hours’ 

• reduced length of trials

• reduced defensive medicine (5-9% reduction in healthcare costs)

• proved impossible to spread across USA because of right to jury trial

• not included in recent Obama-care reforms
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Caps in England
• no punitive damages 
• defined categories of payment for specific ‘injuries’ 
• reviewed and published regularly by the Judicial 
College, as The Guidelines for The Assessment of 
General Damages ‘for pain, suffering and ‘loss of 

amenity’ 
• money recoverable from NHSLA or the plaintiff

Tetraplegia ≈ £230,000 to £285,000, in addition to life-time costs  
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Alternative Dispute Resolution
early apology      mediation      arbitration

mediation  worked in 
Drexel & Pittsburgh, 

with successful 
resolution in 85% 

cases
arbitration 

acrimonious and 
expensive

physicians fear of 
NPDB

Mediation

2000
Woolf 
Report

only 1-2% of cases 
get to court
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Health Courts

An attempt in the USA to use tribunals before medically 
‘savvy’ judges or tribunals , rather than juries.

Constitutional objections related to right to jury trial

Supreme Court still to adjudicate
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 Figure 8: Changing Average Annual payments under PPOs 
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High value claims are usually settled by way of 

periodical payments which means that the 

claimant receives a lump sum for their immediate 

needs up front, followed by annual payments for 

life, usually for the costs of care. Currently, the 

law allows these to be awarded on a privately 

funded basis. This often means adapted 

accommodation, specialist education and a 

privately funded care regime. Both the ‘up-front’ 

costs and the annual costs have risen dramatically 

over the last 10 years. This is partly driven by 

underlying inflation but there is a significant 

increase over and above that.  

 Figure 9: Number & value of maternity cerebral palsy/ brain damage claims received 
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Local Prevention
Reduce Errors at Source

Most errors are committed by good, hardworking people  
trying to do the right thing at the right time

Everyone makes errors

Repeating an error, or allowing errors to escalate is not good

some things ARE worthy of blame
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Safety 
Culture

Flexible Culture
ability to reconfigure in 

face of high tempo 
events or dangers

Based on Reason (1997)  
The Components of Safety Culture: Definitions of Informed, Reporting, Just, Flexible 

and Learning Cultures


Learning Culture
willingness and 

competence to use 
safety data to reform

Informed Culture
those who manage 
know all the factors 
(inc.human) which 
determine safety

Reporting Culture
people are prepared to 
report their errors and 

near misses

JUST Culture
people encouraged 

(rewarded) for 
reporting error, but 

clear accountability
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doctors don’t like being told 
what to do

AT FOR
they don’t feel ‘employed’
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Performance Management of Doctors
• traditionally been ‘weak’ and peer enforced 

• 2012 GMC Revalidation appraisal, 360 deg feedback and limited 
performance data

• signed of by Responsible Officer at each Trust

• “one of the most comprehensive,  and ambitious schemes in the 
world”

• BUT
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Performance Management of Doctors within Units

• remains weak and lacks detail 

• hard to discipline life-long colleague in a small team

• identification of repeat errors poor 

• repeat errors lead to big errors, low grade poor performance 
leads to big problems
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• washing hands reduces infection risk 
• doctors often worst offenders 
• rarely > 70% hand washing rates

• everyone forgets occasionally 
• how do we identify the repeat offender?
• what do we do about repeat offenders?

Wachter RM, Pronovost PJ.  
Balancing "No Blame" with Accountability in Patient Safety.  

NEJM 2009;361(14):1401-06.
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Dr Gerald Hickson
Vanderbilt University

2 to 8% of physicians per discipline are 
responsible for up to 30% of all malpractice claims

Hickson introduced regular risk assessments, and 
a series of ‘difficult conversations’

 “Our goal is to let some of our physician colleagues know 
‘you’re driving 45 in a 30 mph zone, and we thought you’d 
want to know.’”

In 13 yr at Vanderbilt, ≈ 100 high-risk physicians have been identified

“70 have done well. 14 have departed, and the rest are getting 
‘additional assistance’”
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pay for performance (quantity & quality)
contracts reviewed regularly
tough appointment process

equal pay
tenure from year 1

simpler appointment process
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Two Tribes
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we all make errors

errors are frequent, negligence is not

harm + negligence = compensation

repeated errors are a warning

litigation is expensive, but ‘shines a light’
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no-fault compensation is fair and logical

no-fault compensation is ? too expensive

we should concentrate on LOCAL actions to 
reduce harm, cost and the repetition of error
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Definition of Negligence: involved a harmful consequence that a ‘reasonable’ and 
‘prudent’ person would have foreseen. 

Definition of Recklessness: one who takes a deliberate and unjustifiable risk. 

Reason (1997) believes that the line between “culpable” (or “unacceptable”) and 
“acceptable” behaviour should be drawn after ‘substance abuse for recreational 
purposes’ and ‘malevolent damage.’ 

 
The following figure (Figure 2) illustrates the borders between “acceptable” and 
“bad” behaviours, where statements in the safety policy can deal with human error 
(such as omission, slips etc), and where laws come into play when criminal offenses 
and gross negligence are concerned. Procedures and proactive management can 
support those situations that are less clear, at the borders.  

 

 
Figure 2. Defining the borders of “bad behaviours” (From P. Stastny Sixth GAIN 
World Conference, Rome, 18-19 June, 2002) 

 

2.5 Determining ‘culpability’ on an individual case basis 

In order to decide whether a particular behaviour is culpable enough to require 
disciplinary action, a policy is required to decide fairly on a case-by-case basis. Three 
types of disciplinary policy are described below (Marx, 2001).  The third policy 
provides the basis for a Just Culture.  Reason’s Culpability Decision-Tree follows, 

Malevolent damage 
Substance abuse for recreation 

Substance abuse with mitigation 
Negligent error 

Unsafe acts 

UNACCEPTABLE 
BEHAVIOUR 

“ACCEPTABLE 
BEHAVIOUR” 
BLAMELESS 
BEHAVIOUR 

Management Statement in
Safety Policy 

LAWS LAWS 

GGrroossss  
nneegglliiggeennccee  

OOmmiissssiioonnss SSlliippss  
LLaappsseess 

MMiissttaakkeess VViioollaattiioonnss  CCrriimmiinnaall  
OOffffeenncceess 

  Procedures 
& Proactive 
Management 

Procedures 
& Proactive 
Management 

Defining the borders of “bad behaviours” 

(From P. Stastny Sixth GAIN World Conference, Rome, 18-19 June, 2002)

blame  
does not help
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With Special Thanks to: 

Thank You



“It all comes back to consequences.”
A.C. Bradley (1851-1935) in a 1904 lecture on the Tragedies

“The irony of all this is that, ultimately, the  
tragic consequences of Hamlet’s inaction are  
the multiple unintended deaths he causes.”

JM Pressley 2013

culture rules
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